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Laws and Regulations
· The Davis-Bacon Act (DBA).  The Davis-Bacon Act requires the payment of prevailing wage rates (that are determined by the U.S. Department of Labor (DOL)) to all laborers and mechanics on federally financed construction projects in excess of $2,000.00.  Construction includes alteration and/or repair, including painting and decorating, of public buildings or public works.  
· The Contract Work Hours and Safety Standards Act (CWHSSA).  CWHSSA requires time and one-half pay for overtime (OT) hours (e.g., hours works in excess of the forty (40) hour/week standard) that are performed on a covered project. CWHSSA applies to direct federal contracts and to federally-assisted contracts where the contracts require the employment of laborers and mechanics and where Davis-Bacon or HUD-determined prevailing wage rates are applicable. CWHSSA provisions apply to all laborers and mechanics, including watchmen and guards that are employed by contractors or subcontractors.  NOTE: CWHSSA Overtime provisions do not apply where the federal assistance is only in the nature of a loan guarantee or insurance. CWHSSA Overtime provisions do not apply to prime contracts of $100,000.00 or less.
· The Copeland (Anti-Kickback) Act. The Copeland Act makes it a federal crime for anyone to require any laborer or mechanic who is employed on a Federal or federally-assisted project to “kickback,” or give up or pay back any part of his or her wages. The Copeland Act requires every employer to submit weekly certified payroll reports, and regulates permissible payroll deductions.
· The Fair Labor Standards Act (FLSA). The FLSA governs matters such as federal minimum wage rates and Overtime (O/T).  These standards ae generally applicable to any labor performed and may be pre-empted by other (often more stringent) federal standards such as DBRA prevailing wage requirements and CWHSSA O/T provisions. DOL administers and enforces FLSA provisions.
· Davis-Bacon Regulations.  DOL has published rules and regulations concerning Davis-Bacon and other labor laws in the Code of Federal Regulations (CFR).  These regulations are found in Title 29 CFR Parts 1, 3, 5, 6, and 7.  Part 1 explains how DOL establishes and publishes DBA wage determinations (also known as wage decisions) and provides instructions on how to use the wage determinations. Part 3 describes Copeland Act requirements for payroll deductions and the submission of weekly certified payroll reports (CPRs).  Part 5 covers the federal labor standards provisions that are in contracts relating to DBA wage rates and the responsibilities of contractors and contracting agencies to administer and enforce the federal labor standards provisions. Part 6 provides for administrative proceedings to enforce Federal labor standards on construction and service contracts.  Part 7 sets parameters for practice before the Administrative Review Board.  These Davis-Bacon regulations are used as the basis for administering and enforcing the laws. DOL Regulations are available online at www.ecfr.gov/current/title-29 .



Construction Contract Provisions and 
Labor Standards Administration

Labor Standards Administration involves the activities that take place before construction activity begins.  Labor Standards Administration sets the stage for compliance activities that occur during the construction phase.  The first step is to determine whether Davis-Bacon wage standards apply to a particular contract or project.  Most HUD-assisted construction work is covered by Davis-Bacon, but there are some exceptions. CDBG Program applicability is construction or rehabilitation of eight (8) or more total residential units; HOME Program is twelve (12) or more rental units. The safest approach is to presume that Davis-Bacon requirements will be applicable whenever the contract/project involves construction work valued in excess of $2,000.00.  Each contract subject to Davis-Bacon labor standards requirements must contain Labor Standards Clauses and a Davis-Bacon wage determination or wage decision.  These documents should be contained in the bid and contract specifications.

Labor Standards Clauses
The contract for construction is the document to ensure contractor compliance and Davis-Bacon wage enforcement. Consequently, the bid specifications and the applicable contract for each construction project subject to Davis-Bacon wage rates must contain a Davis-Bacon wage determination or wage decision and Labor Standards Clauses. The Labor Standards Clauses describe the responsibilities of the contractor concerning Davis-Bacon wages and obligate the contractor to comply with Davis-Bacon wage and reporting requirements and with the Overtime (O/T) provisions of the CWHSSA. (CWHSSA is applicable only when the prime contract is valued over $100,000.00.)  The Labor Standards Clauses provide for remedies in the event of labor violations, including the withholding of payments due to the contractor to ensure the payment of wages or liquidated damages that may be found due, and sanctions should violations occur.  The contract clauses enable City-Parish OCD personnel to enforce the Federal Labor Standards applicable to the project.  HUD has standard forms that contain Labor Standards Clauses. For example, HUD 4010, Federal Labor Standards Provisions, is used for Community Development Block Grant (CDBG) and HOME Investment Partnerships (HOME) Program projects. The Labor Standards Clauses should be placed into the bid documents and executed written agreements.

Davis-Bacon Wage Decisions 
The term “wage decision” includes the original wage determination and any subsequent decisions that modify, supersede, correct, or otherwise change the provisions of the original determination.  The term “wage decision” and “wage determination” are used interchangeably.  A wage decision is a schedule of construction work classifications, wage rates, and fringe benefits that represent the minimum rates that must be paid to laborers and mechanics employed in those work classifications.  Wage decisions are established for defined geographic areas, usually by parish/county or group of parishes/counties. There are four (4) general areas of construction work – Building, Highway, Heavy, and Residential.  For public facility or infrastructure activities, Building wage decision should be selected.  Davis-Bacon wage decisions can be accessed online at www.sam.gov .
Davis-Bacon and Related Acts (DBRA) Responsible Entities – City/Parish OCD





In order for labor standards to be successfully performed, there are several Responsible Entities that play a key role in DBRA compliance:

General Contractor/Subcontractor(s). The General Contractor manages the construction activity at the project or job site, selects experienced Subcontractor(s), and ensures the weekly certified payroll reports are submitted from project site through project completion.  The General Contractor is responsible for ensuring the required posters and applicable General Wage Decision are placed on the job site in an observable location for workers to view, and notifies City/Parish OCD immediately if the General Wage Decision does not contain all of the necessary work classifications so follow-up action(s) can be undertaken with HUD/DOL.  The General Contractor is responsible for the full compliance of all employers (the contractor, subcontractors, and any lower-tier subcontractors) with the Federal labor standards provisions applicable to the project.  Because of the contractual relationship between a general contractor and his or her subcontractors, subcontractors should generally communicate with OCD personnel through the general contractor.

Developer/Subrecipient. The Developer/Subrecipient must perform the following tasks: 
· Designate staff member(s) responsible for ensuring Labor Standards Compliance is performed on federally financed activities.
· Ensure that all bid documents, contracts, and subcontracts contain the Federal Labor Standards Provisions (HUD 4010) and applicable General Wage Decision.
· Ensure that contracts are not awarded to debarred contractors by periodically reviewing the federal Exclusions list(s) on sam.gov.
· Conduct on-site interviews with laborers and mechanics and observe whether the General Wage Decision and required Posters are placed in a conspicuous (prominent) location at the job site.
· Review certified payroll reports and support documentation; document any wage underpayments to formally notify the General Contractor of payroll deficiencies and discrepancies.
· Maintain full documentation of project labor standards compliance and ensure such documentation is available to City-Parish OCD, HUD, and DOL, as necessary.
· Maintain the security of protected Personally Identifiable Information (PII).
· Refer any potential criminal or complex enforcement matters to City-Parish OCD, in addition to debarment recommendations and liquidated damages assessments for CWHSSA violations.
· Submit Semiannual Labor Standards Enforcement Reports (HUD 4710) and annual Contract and Subcontract Activity Report (HUD 2516) to City-Parish OCD. Subrecipients should retain a copy of the aforementioned reports in their files, for recordkeeping purposes.

City/Parish OCD Program Team.  City/Parish OCD is responsible for the following:
· Designate staff member(s) responsible for ensuring Labor Standards Compliance is performed on federally financed activities.
· Provide technical assistance, support, and capacity building to help subrecipients fulfill their labor standards responsibilities.
· Maintain documentation of subrecipient labor standards compliance and ensure such documentation is available to HUD and DOL when requested.
· Maintain the security of protected Personally Identifiable Information (PII).
· Refer any potential criminal or complex enforcement matters to HUD or DOL, in addition to debarment recommendations and liquidated damages assessments for CWHSSA violations.
· Collect all Semiannual Labor Standards Enforcement Reports and Contract and Subcontract Activity Reports from each subrecipients and transmit these reports to HUD in a timely manner.

HUD/DOL. The federal government plays an integral role in DBRA compliance. HUD, as City/Parish OCD’s major funding source, provides general oversight and guidance of DBRA through HUD’s Office of Davis-Bacon and Labor Standards (DBLS).  For example, if additional classifications are needed with the applicable General Wage Decision, the General Contractor submits the HUD 4230A form to City/Parish OCD.  City/Parish OCD reviews the HUD 4230A form and forwards this document to HUD/DOL. HUD logs in HUD 4230A form and forwards the request to the U.S. Department of Labor’s (DOL’s) Wage and Hour Division (WHD). DOL will either: (a) Transmit the requested Additional Work Classifications, or (b) formally disapprove the request. Additional information regarding this topic is covered on Pages 10-11.  
HUD and DOL also provide Administrative Sanctions against contractors and/or subcontractors who violate the labor standards provisions. These sanctions may be imposed by DOL in the form of Administrative Debarment. 

HUD may also issue its own Sanctions in the forms of Limited Denial of Participation, Administrative Debarment and Suspensions. The Administrative Sanctions are discussed on Pages 12-13. NOTE: City/Parish OCD can recommend Administrative Sanctions to HUD for contractors/subcontractors that willfully violate DBRA requirements.  The final decision relative to the imposition of Administrative Sanctions is up to the federal government.

DOL also has a role in monitoring Davis-Bacon administration and enforcement. DOL has independent authority to conduct its own investigations. A DOL investigator or other DOL representative may visit Davis-Bacon construction sites to interview construction workers or review certified payroll information.

The General Wage Decision
Davis-Bacon labor standards stipulate the wage payment requirements for laborers and mechanics, such as Carpenters, Electricians, Plumbers, Roofers, Painters, etc., and other construction work classifications that are needed for the project.  The Davis-Bacon wage decision that applies to the project contains a schedule of work classifications and wage rates, along with fringe benefits, that must be followed.  The wage decision and labor standards clauses should be contained in the bid specifications along with the executed written agreement signed by the general contractor.

The Work Classifications and Wage Rates
A Davis-Bacon general wage decision is a listing of different work classifications and the minimum wage rates that must be paid to laborers and mechanics performing construction activity in those work classifications. The general contractor should review the general wage decision carefully to ensure that each work classification that is needed is contained in the general wage decision.  If additional work classifications are needed, the general contractor should immediately contact City-Parish OCD Program Team.  The form “Request for Authorization Of Additional Classification and Rate” should be prepared by the general contractor and submitted to City-Parish OCD for transmittal to HUD via DOL.  The approved additional work classifications should be posted at the job site in a location where laborers and mechanics have direct access.  Since the general wage decision normally contain multiple pages, City-Parish OCD may opt to use a Project Work Sheet (HUD-4720).  The Project Work Sheet is a one (1) page transcript that will only show the applicable job classifications and wage rates for a project. NOTE: The Project Work Sheet is an optional form that may be used; it is not a mandatory document.

Contractor Responsibilities
Posting the General Wage Decision, Davis-Bacon and EEO Posters, and Additional Classification Wages (if applicable)
The general contractor is responsible for posting a copy of the general wage decision (or the Project Wage Sheet), a copy of the DOL poster entitled Employee Rights Under the Davis-Bacon Act (Form WH-1321), the Equal Employment Opportunity (EEO) poster, and Additional Classification wages at the job site (if applicable) in a conspicuous location at the job site that is easily accessible to all construction workers employed on the project and where the applicable general wage decision and required posters will not be destroyed by wind, rain, and other elements.  The purpose of this posting is to provide information to the construction laborers and mechanics working at the job site about the applicability of prevailing wages with the federally-financed project, and to advise them to contact City-Parish OCD Program Team if they have any questions or concerns about their wages, or if they wish to file a complaint about their work conditions.

Reviewing Payrolls
Certified Payroll Reports (CPRs)
To ensure compliance with the federal labor standards requirements, each employer (e.g., general contractor, subcontractor, and lower-tier subcontractors) shall prepare, certify, and submit payroll reports for each week they are working at the project or job site to the Developer/Subrecipient. The Developer/Subrecipient shall review, compile, and submit the certified payroll reports to City-Parish OCD.  Please review 29 CFR §5.5(a)(3)(ii) for additional information about certified payroll reports.

CPRs Submission Requirements
Each contractor shall submit payroll reports beginning with the first week said contractor performs work at the job site. Payroll reports should be submitted promptly, within seven (7) work days following completion of the work week. It is recommended that if a contractor knows or anticipates that there will be week(s) in which no work activity will be performed, that “No Work” payrolls be submitted, or there should be written notice given that the project will have no work activity (until work resumes in the future). Once work resumes, the payroll reports should be numbered sequentially until the “FINAL” payroll report is submitted to City-Parish OCD Program Team.

Weekly Payroll Certification 
Each weekly payroll submitted shall include a “Statement of Compliance” (the reverse of the WH-347 payroll form) that contains the original signature of the company owner, partner, or officer.  If someone other than the owner, partner, or officer signs the payroll report, City-Parish OCD must have a signed Payroll Deduction Authorization form designating that person to sign payroll reports. Signatures must be ink (blue ink is preferred); pencil signatures are not acceptable. Photocopies and facsimiles (scans) of payroll submissions are not acceptable. Electronic submission of certified payroll with electronic signatures is permitted under the Copeland Act, but individual contracting agencies (such as City-Parish OCD) determine electronic submission options; this is because contractors submit the weekly payroll reports directly to each contracting agency, not to DOL’s WHD.  To be valid, the signature must identify and authenticate a particular person as the source of the electronic signature and indicate that person’s approval of the electronic submission. Computerized payroll submissions may be acceptable, if the “Statement of Compliance” language, contained on the reverse of the WH-347 payroll form, is used verbatim.


False Submissions
The falsification of any of the payroll certifications may subject the contractor to civil and criminal prosecution under §1001 of Title 18 and §231 of Title 31 of the United States Code (USC).

Payroll Review and Submission
The general contractor should review each subcontractor’s payroll reports for compliance prior to submitting the reports to City-Parish OCD Program Team, since the general contractor is ultimately responsible for the full compliance of all subcontractors and lower-tier subcontractors on the project. 

The general contractor will be held accountable for any wage restitution that may be found due to any laborer or mechanic that is underpaid, and for any liquidated damages that may be assessed for Overtime (O/T) violations. Certified payroll reports should be submitted to City-Parish OCD Program Team through the general contractor. Knowledgeable general contractors who proactively review subcontractor payroll submissions can detect any misunderstandings early, prevent costly underpayments, and protect itself from financial loss should underpayments occur.

Payroll Retention
Every contractor (including every subcontractor) must keep a complete set of their certified payroll reports and other basic records, such as employee most recent home addresses, email addresses, full Social Security Numbers (SSNs), time cards, tax records, evidence of fringe benefit payments, for a Davis-Bacon project for at least five (5) years after the project is completed. The general contractor must keep a complete set of all the payrolls for every contractor (including subcontractors and lower-tier subcontractors) for at least 5-years after project completion.

Payroll Inspection
In addition to submitting weekly certified payroll reports to City-Parish OCD Program Team, every contractor, subcontractor, and lower-tier subcontractor is subject to having authorized representatives from HUD or DOL review their certified payroll reports. Therefore, the aforementioned basic records may be inspected by the federal government, especially if there are any serious worker allegations about wage restitution being due.

Reporting Requirements
Completing a Payroll Report.  Each contractor, subcontractor, and lower-tier subcontractor (if applicable) shall maintain payroll records of their workforce that is employed or working at the job site. The general contractor shall maintain payroll records relative to all laborers and mechanics working at the site of the work during the course of construction activity for at least five (5) years following the completion of work.  The payroll records must contain the following items:

· Project and contractor/subcontractor information.  Each payroll must identify the contractor’s or subcontractor’s name and business address, the project name and number, and the week ending date. Week dates must be indicated in the spaces provided on the WH-347 payroll form or computerized payroll.  Payrolls should be numbered in sequential order.

· Employee Information.  Each laborer and mechanic should be listed on the payroll report, along with the last four (4) digits of the worker’s Social Security Number (SSN).  

General contractors, subcontractors, and lower-tier subcontractors (if applicable) must always maintain each worker’s current home address, full SSN, email address, and telephone number during the course of construction and no less than five (5) years following project completion.  This information must be made available to the general contractor, City-Parish OCD Program Team, or other authorized representative of HUD or DOL who is responsible for labor standards compliance monitoring (upon request). 

General contractors may require a subcontractor to provide the aforementioned worker information for the general contractor’s records, since the general contractor is ultimately responsible for the full compliance of all subcontractors on the federally financed project. 

· Work Classification.  Each laborer or mechanic must be classified in accordance with the applicable general wage decision or approved additional classifications based on the type of work he or she performs.

· Apprentices or trainees.  The first (1st) payroll on which any apprentice or trainee appears must be accompanied by a copy of that apprentice’s or trainee’s registration in a registered or approved program.  A copy of the portions of the registered or approved program pertaining to the wage rates and ratios shall also accompany the 1st payroll on which the 1st apprentice or trainee appears.

· Split Classifications.  For any mechanic that works in a split classification, a separate entry should be made on the WH-347 or computerized payroll form, by distributing the hours of work to each classification accordingly, and documenting the rate of pay and gross earnings for each classification.  Deductions and net pay may be based upon the total gross amount earned for all classifications.

· Hours worked.  The payroll should show only the regular and Overtime (O/T) hours worked on this federally-financed project.  Each general contractor, subcontractor, and lower-tier subcontractor (if applicable) must show both the hours worked each day and total hours for the week for each worker. If a laborer or mechanic performs work at job sites other than the project for which the payroll is prepared, the “other job” hours should not be reported on the payroll report.  In these cases, the employer should list the employee’s name, classification, hours for this project only, the rate of pay, gross earnings for this project, and the gross pay earned for all projects.  Deductions and net pay may be based upon the worker’s total earnings (for all projects) for the week.
· Rate of Pay.  Each contractor, subcontractor, and lower-tier subcontractor must show the basic hourly rate of pay for each employee working at the job site.  If the general wage decision lists fringe benefits and the employer does not participate in an approved fringe benefit program, the employer must add the fringe benefit rate to the basic hourly rate of pay.  O/T rates must be listed if O/T hours were worked during the pay period.

· Piece-work.  For any piece-work employees, the contractor must compute an effective hourly rate for each worker each week based upon the employee’s piece-work earnings for that week.  To compute the effective hourly rate, divide the piece-work earnings by the total number of hours worked, which includes consideration for any O/T hours.  The effective hourly rate must be shown on the certified payroll reports.  The hourly rate must not be less than the wage rate (including fringe benefits, if any), on the wage decision for the classification of work performed.  It does not matter if the effective hourly rate changes from week to week, only that the rate of pay is not less than the rate on the wage decision for the classification of work performed. As a reminder, the O/T rate is computed at one and one-half times the basic rate of pay + any fringe benefits.  For example, if the general wage decision requires $10/hour basic hourly rate of pay + $5/hour fringe benefits, the O/T rate would be ($10 x 1.5) + $5 = $20/hour.

· Gross Wages Earned.  Show the gross amount of wages earned for work performed on a particular project. Laborers and mechanics with work hours and earnings on multiple projects should document gross wages for a particular project over gross earnings from all projects (e.g., $425.40/$764.85) and base deductions and net pay on “all projects” earnings.

· Payroll Deductions. The amounts of any payroll deductions from workers’ gross earnings should be shown on the WH-347 or computerized payroll reports.  The types of payroll deductions should be clearly listed.  Any voluntary payroll deduction (e.g., a payroll deduction not required by law or by an order of a proper authority) must be authorized in writing by the employee by the use of a Payroll Deduction Authorization form. This form should accompany the 1st payroll on which the other deduction appears. NOTE: Only one (1) payroll deduction authorization form is needed for recurring (e.g., weekly) “Other” deductions. Written employee authorization is not required for income tax and Social Security deductions.

· Net Pay.  The amount of net wages should be shown on the WH-347 or computerized payroll reports.  Total Gross Wages – Payroll Deductions = Total Net Pay.

· Statement of Compliance.  The Statement of Compliance is the certification signed by the company owner, partner, or officer, or authorized individual, indicating that the WH-347 or computerized payroll reports are accurate and complete. The employer must check either 4(a) or 4(b) if the general wage decision contains a Fringe Benefit.  

If Fringe Benefits are paid to an approved plan, fund, or program, 4(a) should be checked.  The Name, Business Address, and Telephone Number of the company where fringes are paid should be provided to City-Parish OCD Program Manager.  If Fringe Benefits are paid in Cash, 4(b) should be chosen. The Fringe Benefit rate should be added to the basic hourly Rate of Pay. If the employer is paying a portion of the Fringe Benefits to programs and the balance directly to the employee, the employer must explain those differences in box 4(c).

· Signature.  For WH-347 or computerized payroll reports, the Statement of Compliance should be signed with an original signature in ink (blue ink is preferred).  The payroll must be signed by an owner, partner, or officer (general contractor and each subcontractor or lower-tier subcontractor, if applicable). If someone other than an owner, partner, or officer, such as a payroll officer or payroll clerk, signs the payroll documents, signature authorization is required; it should be submitted with the 1st payroll signed by the authorized agent. WH-347 and computerized payrolls’ Statement of Compliance should not be signed in pencil. Xerox™ copies, PDFs, and other facsimiles are not acceptable forms of signatures. NOTE: Only 1 Statement of Compliance is required for each employer’s weekly payroll reports, no matter how many pages are needed to report the workers’ data.   


Additional Work Classification and Wage Rates
After contract award, if it is determined that additional work classifications are required because the general wage decision does not contain all of the necessary classifications and wage rates, the general contractor and, if applicable, any subcontractors employing workers in such classifications shall request additional work classification(s) and propose wage rate(s) and fringe benefits for such classification(s) on HUD Form 4230A, Report of Additional Classification and Wage Rate. A fillable version of the HUD 4230A form is available: 4230A.pdf (hud.gov) . The general contractor shall request the additional work classification(s) through City-Parish OCD.  NOTE: Additional work classifications and wage rates may be formally requested only after the effective general wage decision “lock-in” date.  Please review DOL Regulations at 29 CFR Part 5 §5.5(a)(1)(ii) for additional information.

Procedures to Formally Request Additional Work Classification and Wage Rate 
The general contractor notifies City-Parish OCD of the request for additional work classification(s) that are needed and specifies a proposed basic hourly rate(s) of pay, along with fringe benefits (if any).  The general contractor should complete Items #1-10 on the HUD 4230A form, and transmit the completed form to City-Parish OCD for further processing. The HUD4230A form should be sent to HUD’s Labor Standards division.  HUD will forward the completed HUD 4230A form to DOL. NOTE: A formal DOL response may take approximately two (2) months. It is recommended if additional work classifications are needed, the completion of the HUD4230A form should be transmitted to OCD immediately, considering DOL’s timeframe (above) to generate an official response. If DOL approves the HUD 4230A request, the additional work classification and wage rate/fringe benefits must be posted at the job site, along with the general wage decision and required posters, in a conspicuous place where laborers and mechanics have direct access.

DOL Disapproval 
If DOL disapproves the requested work classification and wage rate/fringe benefits, DOL will notify HUD and City-Parish OCD in writing of the reason(s) why the request cannot be approved.  DOL may indicate what work classification(s)/wage rate(s)/fringe benefit(s) could be approved for the work involved if a modified request is submitted.

Notification to the General Contractor
City-Parish OCD Program Team will notify the general contractor in writing of DOL’s decision and provide a copy of the DOL notice.

Requests for DOL Reconsideration
The general contractor, with City-Parish OCD’s Program Team’s involvement, may request reconsideration of the DOL decision on a requested additional work classification(s) and wage rate(s)/fringe benefit(s).  Such requests must be made in writing and should be accompanied by any supporting wage data or other pertinent information.  


Sanctions and Wage Restitution
Findings of Wage Underpayment.  Labor standard compliance reviews may result in findings of underpayment.  This may occur under a variety of circumstances.  Periodic employee interviews may reveal that workers are not receiving the required wages in accordance with the applicable general wage decision. The contractor may not be paying his or her workers (basic hourly rates and fringe benefits) properly.  Workers who should receive O/T pay for hours worked in excess of the 40 hour standard (CWHSSA violation(s)) are not receiving the appropriate pay. Miscalculations have occurred with certified payroll submissions.  The primary goal is to reach agreements about which workers have been underpaid and the dollar amount of wage restitution that may be due in order to promptly deliver wage restitution to the affected workers.  

Withholding 
City-Parish OCD Program Team shall cause the withholding of payments due the general contractor to ensure the payment of wages that are believed to be due and underpaid (e.g., if wage underpayments or other labor standards violations are not corrected within thirty (30) days after written notification to the general contractor).  HUD or DOL may also direct the withholding of contract payments for alleged wage underpayments. Withholding of payments is serious and should not be taken unless warranted. If withholding of payments is deemed necessary, the general contractor will be notified in writing.  Only the amounts needed to meet the contractor’s (and/or subcontractor(s)) liability shall be withheld.  
Corrected certified payrolls should indicate the dollar amount of wage restitution that is paid to the affected workers.  CWHSSA violations may require the payment of liquidated damages.  
The wage restitution payment process is described in the HUD Handbook 1344.1, Section 5-12.  https://www.hud.gov/sites/dfiles/OCHCO/documents/Work-Schedule-Request.pdf
 

Escrows
In some situations, certain labor standards issues are not or cannot be resolved in time to meet project closeout schedules.  In order to permit a final closing/closeout to proceed while certain labor issues are outstanding, an escrow account with CDBG or HOME projects may be established as a guarantee to ensure the payment of any wages that have been or may be found due to workers that were employed with a City-Parish OCD federally financed project. Escrow accounts may also hold fringe benefit payments that are due to plans or programs, and/or liquidated damages that are assessed for CWHSSA O/T violations. Escrow accounts are established for one or more of the following reasons:
· Where the parties have agreed to amounts of wage restitution that are due, but the contractor, subcontractor, or lower-tier subcontractor has not furnished evidence yet that all of the underpaid workers have received their back wages (e.g., unfound workers).  The escrow amount should be equal to the gross amount of wage restitution due to workers lacking payment evidence.  Amounts for workers who cannot be located are held in an escrow account for three (3) years.  Sometimes wage restitution cannot be paid to an affected employee because the worker has moved and cannot be located.  After wage restitution has been paid to all the workers who could be located, the contractor must submit a list of any workers who could not be found and paid (unfounded workers).
· Where underpayments are suspected or alleged and an investigation has not yet been completed.  The escrow amount should be equal to the amount of wage restitution and any liquidated damages, if applicable, that are estimated to be due.  If the final determination of wages due is less than the amount estimated and placed in the escrow account, the escrow will be reduced to the final amount and the difference will be returned to the general contractor.  If the parties agree to the investigative findings, the amounts due to the workers will be paid by the contractor. As the workers are paid and proper documentation is provided to City-Parish OCD, the gross amounts corresponding to the documented payments are returned to the contractor.  If a contractor is unable to make the payments to the workers (e.g., he or she lacks the necessary funds), City-Parish OCD may make the disbursements directly to the workers in the net amounts calculated by the contractor.  The amounts withheld from the workers for tax deduction will be returned to the contractor as payments to workers are made. The contractor shall be responsible for reporting and transmitting withholdings to the appropriate agencies.  If the contractor is not cooperating in the resolution, City-Parish OCD shall make disbursements to the workers in accordance with the schedule of wages due.  
· Where the parties are waiting for the outcome of an administrative hearing that has been or will be requested contesting a final determination of wages due.  The escrow shall be equal to the amount of wage restitution and liquidated damages, if applicable, that have been determined due to the applicable workers. Once a final decision is rendered, disbursements will be made in accordance with the decision. 
Administrative Sanctions
Contractors and/or subcontractors that violate the labor standards provisions may face administrative sanctions imposed by HUD and/or DOL.

DOL Debarment
Contractors and/or subcontractors that are found by the Secretary of Labor to be in aggravated or willful violation of the labor standards provisions of the DBRA will be ineligible (debarred) to participate in ay DBRA or Davis-Bacon Act contracts for up to three (3) years.  Debarment includes the contractor or subcontractor and any firm, corporation, partnership, or association in which the contractor or subcontractor has a substantial interest. Debarment proceedings are described in DOL regulations 29 CFR §5.12.

HUD Sanctions
HUD Sanctions may include Limited Denials of Participation (LDPs), debarments, and suspensions.

Limited Denial of Participation
HUD may issue to a contractor a Limited Denial of Participation (LDP), which prohibits the contractor from further participation in HUD programs for up to one (1) year.  The LDP is usually effective for the HUD program in which the violation occurred and for the geographic jurisdiction of the issuing HUD Office. HUD regulations concerning LDPs are found at 24 CFR §§24.700-24.714.

Debarment and Suspensions
In certain circumstances, HUD may initiate its own debarment or suspension proceedings against a contractor and/or subcontractor in connection with improper actions regarding Davis-Bacon obligations.  For example, HUD may initiate debarment where a contractor has been convicted for making false statements (such as false statements on certified payroll reports or other prevailing wage certifications), or initiate suspension where a contractor has been indicted for making false statements.  HUD regulations concerning debarment and suspension are found at 24 CFR Part 24.


Reporting Requirements – City/Parish OCD
City/Parish OCD is responsible for periodically reporting to HUD regarding its progress in fulfilling Davis-Bacon and Related Acts (DBRA) requirements. The Semi-Annual Labor Standards Enforcement Report (HUD 4710) must be submitted to the HUD Area Office no later than ten (10) working days after the applicable semi-annual reporting period (Oct. 1st – March 31st and April 1st – Sept. 30th).  This report is also due 10 days after the reporting period. In addition, the annual Contract and Subcontract Activity Report must be transmitted to HUD no later than 10 days after the reporting period.  A copy of the HUD 4710 and HUD 2516 forms are attached.  Failure to transmit the aforementioned reports to HUD in a timely manner will place City-Parish OCD in a noncompliance status.  Therefore, timely DBRA reporting to HUD is essential.

Recordkeeping
City/Parish OCD, the General Contractor, Developer/Subrecipient, subcontractors and lower-tier subcontractors (if applicable) must maintain DBRA documentation on file during the course of construction activity.  Under the Final Rule, records must contain each worker’s last known telephone number and email address.  It is critical that labor standards documents are securely stored since they contain Personally Identifiable Information (PII).  It is recommended that City-Parish OCD conduct on-site monitoring visits of its subrecipients to verify that PII information is being properly stored.  Please review the Record Retention requirements below for additional information.

Closeout
The following items must be completed and properly documented in order to Closeout a Labor Standards Compliance project or activity:
· A certified payroll report marked as “FINAL” by each contractor and subcontractor.
· All wage restitution payments (and liquidated damages, if applicable) have been paid to the affected construction worker(s) and the U.S. Treasury (if applicable).
· All complaints to the subrecipient, City-Parish OCD, HUD, and/or DOL have been satisfactorily resolved.
· All requests for additional work classifications have been approved by DOL.

Record Retention
DBRA documents should be retained by City/Parish OCD, General Contractors, Developers/Subrecipients, subcontractors and lower-tier subcontractors (if applicable) for a period of three (3) years after project or activity programmatic and fiscal closeout, in accordance with 2 CFR 200 requirements. There are exceptions to the general Record Retention guidance (2 CFR 200.334 Retention requirements for records):
· If any litigation, claim, audit, or other action involving the DBRA records has started before the expiration of the 3-year period, the records must be retained until all issues involving the records have been resolved and final action has been taken.
· When the non-Federal entity is notified in writing by the Federal awarding agency, oversight agency for audit, or pass-through entity to extend the retention period.
· When records are transferred to or maintained by the Federal awarding agency or pass-through entity, the 3-year retention requirement is not applicable to the non-Federal entity.

2 CFR 200.336 Methods for collection, transmission, and storage of information
The Federal awarding agency and the non-Federal entity should, whenever practicable, collect, transmit, and store Federal award-related information in open and machine-readable formats rather than in closed formats or on paper in accordance with applicable legislative requirements. A machine-readable format is a format in a standard computer language (not English text) that can be read automatically by a web browser or computer system. The Federal awarding agency or pass-through entity must always provide or accept paper versions of Federal award-related information to and from the non-Federal entity upon request. 
If paper copies are submitted, the Federal awarding agency or pass-through entity must not require more than an original and two copies.  When original records are electronic are cannot be altered, there is no need to create and retain paper copies. When original records are paper, electronic versions may be substituted through use of duplication or other forms of electronic media provided that they are subject to periodic quality control reviews, provide reasonable safeguards against alteration, and remain readable.


2 CFR 200.337 Access to records
(a) Records of non-Federal entities. The federal awarding agency, Inspectors General, the Comptroller General of the United States, and the pass-through entity, or any of their authorized representatives, must have the right of access to any documents, papers, or other records of the non-Federal entity which are pertinent to the Federal award, in order to make audits, examinations, excerpts, and transcripts. The right also includes timely and reasonable access to the non-Federal entity’s personnel for the purpose of interview and discussion related to such documents.
(b) Expiration of the right of access.  The rights of access in this section are not limited to the required retention period but last as long as the records are retained. Federal awarding agencies and pass-through entities must not impose any other access requirements upon non-Federal entities. 
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